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DEVELOPMENT AGREEMENT

This Development Agreement is made and entered into effective this _22pd  day of
August , 2002, by and among the BOARDS OF COUNTY COMMISSIONERS OF LA
PLATA COUNTY, COLORADO and of SAN JUAN COUNTY, COLORADO (referred to
collectively as “Counties”), the PURGATORY METROPOLITAN DISTRICT (“Metro”) and
DSC/PURGATORY, LLC, a Colorado limited liability company, and T-H LAND COMPANY,
LLP, a Colorado limited liability limited partnership, WINDOM PEAK, LTD., a Colorado limited
partnership, and HENRY P. LUSTIG (referred to collectively as “Owners”).

WHEREAS, in connection with its plans for the Durango Mountain Resort, Owners propose
to develop real property owned by them that is located in northern La Plata County and southern San
Juan County, the precise identification of all such property being as shown on the attached Exhibit A
(which together with any subsequent additions shall be referred to as “Property”) and wish to obtain
approval from the Counties of a set of regulations governing such development that will apply to all
such property; and

WHEREAS, in order to permit the consideration of Owners’ development proposal by both
Counties acting jointly, and further in order to provide Owners with the benefits and certainty of a
comprehensive development plan governing all land use and development of such Property, the
Counties previously entered into an intergovernmental agreement dated December 11, 2000 that
contemplated the adoption of a Comprehensive Development Plan (“CDP” as defined herein)
- governing development within Durango Mountain Resort (“DMR”) and a Development Agreement
between the Counties and Owners approving same; and

WHEREAS, it is proposed that the Counties adopt a proposed CDP for the Property
consisting of the Master and Conceptual Plan Map (“Master Plan”) (attached as Exhibit B)and Land
Use Regulations (“DMR Regulations”) (attached as Exhibit C) and this Development Agreement;
and

WHEREAS, the CDP provides that Metro will provide various public services to the
proposed development; and

WHEREAS, all provisions of the CDP have been approved and agreed upon by all parties
hereto subject to adoption by both Counties and the Metro in compliance with the law; and

WHEREAS, Owners, Metro and the Counties recognize and acknowledge that the
Development envisioned under the CDP is sufficient to allow future land owners of Property the
ability if they desire to incorporate the Property, or portion thereof, as a municipality or other
governmental entity; and

. WHEREAS, Owners, Metro and the Counties intend for the burdens of the covenants,
conditions, and restrictions contained in the CDP to run with the Property and for the Counties and
Metro to hold the benefit of all covenants, conditions, and restrictions contained in the CDP in gross,
notwithstanding the future incorporation or annexation of the Property, or any portion thereof, into a
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municipality or other governmental entity; and

WHEREAS, Owners, Metro and the Counties wish to clearly define any and all rights that
Owners will possess under the CDP so as to avoid future disputes regarding such rights; and

WHEREAS, the Joint Planning Commission of La Plata and San Juan Counties held duly
noticed public hearings with regard to the proposed CDP and recommended the adoption thereof by
the respective Boards of County Commissioners; and

WHEREAS, the respective Boards of County Commissioners have also conducted public
hearings on the proposed CDP and, based upon the evidence presented to them have determined that
approval of the proposed CDP, including this Development Agreement, is warranted in light of ail
relevant circumstances including but not limited to the size and desired phasing of the proposed
development, economic cycles, market conditions and other unique characteristics associated with
the project. -

NOW THEREFORE, for and in consideration of the mutual obligations set forth herein and
in order to precisely define any and all rights and obligations that Owners will possess as a result of
the adoption of the CDP, this Development Agreement is hereby adopted by the respective Counties
and Metro as a legislative act and the parties hereto agree as follows:

1. The CDP shall consist of this Development Agreement, the Master Plan and the DMR
Regulations. The CDP shall be effective thirty-one days after both final passage and the date of
publication of a notice advising the general public of the CDP approval by the Boards of County
Commissioners of La Plata and San Juan Counties, subject to the right of the voters to initiate a
referendum regarding its adoption. If a legally sufficient referendum petition complying with all
relevant statutory requirements is filed within thirty days after final passage and publication of the
CDP in either County, no part of the CDP shall take effect until approved by a vote of the registered
electors of the County in which the referendum is filed {or in both Counties if referendums are filed
in both Counties). Once approved, the term of the CDP shall be twenty-five years from the effective
date (“Term’). At the end of the Term, this Agreement and the DMR Regulations shall
automatically terminate without further notice or action and the Property shall thereafter be subject
to ail county land use and other regulations then in effect, whether or not the same are in conflict
with the provisions hereof.

2. The CDP, as the same may be amended from time to time pursuant to this Agreement, shall
govern all land use and development of the Property for the Term of this Agreement. The provisions
of the approved CDP shall supercede any provisions now or hereafter contained in either county’s
land use code that directly conflict with the provisions hereof. As to any matter not expressly
regulated by any provision of the CDP, the provisions of the Counties’ respective master plans, land
use, subdivision, development, building, fire or other regulations, as then in effect, including any
applicable fee schedules, shall control with regard to land use and development of the Property as
provided by C.R.S. § 29-20-1035(2)(e).

3. Each of the Owners, for itself, represents, covenants and agrees that, as of the date of signing
this Agreement:
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A. If an entity, it is duly organized as stated above and is authorized to transact business
in the State of Colorado as shown by a Certificate of Good Standing evidencing same attached hereto
“as Exhibit D; and

B. It has undivided fee simple ownership of the property listed on Exhibit A; and

C. If an entity, the officers or other persons signing this Agreement on behalf of said
Owner have been duly authorized thereby to do so without reservation, and any claims which might
be made due to lack of such authority are hereby being expressly waived by each Owner; and

D. There are no contractual, legal or other impediments to Owners’ signing this
Agreement and each Owner may legally enter into this Agreement; and

E. Owners have given notice of their development application to the owners of all
mineral interests associated with the Property.

4, The Metro and the Counties, each for itself only, represents, covenants and agrees that, as of
the date of signing this Agreement:

A It has duly given notice of, and has properly conducted, all hearings concerning the
adoption of the CDP as required by law; and :

B. The signing of this Agreement and the adoption of the CDP have been duly
authorized as required by law.

5. The approved CDP, as it may be amended from time to time, shall continue to control all
land use and development of the Property during the Term, notwithstanding the assumption of
authority over the Property, or any portion thereof, by any governmental entity whether by
annexation, municipal incorporation or otherwise. Owners, Metro, and the Counties agree that the
burdens of all terms and obligations contained in the CDP, as it may be amended from time to time,
shall run with the Property and that the benefits of all terms and obligations contained in the CDP, as
it may be amended from time to time, shall be held in gross by the Counties and by Metro,
notwithstanding any future incorporation or annexation of the Property into a municipality or other
governmental entity. The terms and obligations contained in the CDP shall be enforceable by the
Counties and Metro as covenants and/or as servitudes running with the land. Owners, for
themselves, their transferees, successors and assigns, irrevocably agree to comply with all provisions
of the approved CDP, as the same may be amended from time to time pursuant to the terms of this
Agreement, notwithstanding any subsequent incorporation into a municipal corporation or any other
change of jurisdiction.

6. The CDP, this Development Agreement, the DMR Regulations, and the Master Plan are
intended to serve as zoning documents and are not site specific development plans as that term is
defined in C.R.S. § 24-68-102(4)(a). Notwithstanding the foregoing, provided that an Applicant for
Land Use Development within the Property can demonstrate to the applicable county’s satisfaction
all of the prerequisites to site specific development as set forth in the CDP and in any applicable



836096

provisions of the county codes such applicant shall have a vested right to land use development in
the manner and with the uses described in the approved site specific development plan and in the
CDP; provided however, that the Property as a whole shall not be developed to more than the
maximum conceptual densities specified in the DMR Regulations. For purposes of the CDP
(including this Agreement and the DMR Regulations) the term “site specific development plan” shall
include only the following when approved by the applicable county: final subdivision plat,
conditional use permit, commercial site plan or townhome/condominium plat. Pursuant to C.R.S. §
24-68-104(1), a site specific development plan which has been vested under the terms of the statute,
the CDP and the County Codes, shall remain vested for a period of three years from the time of
approval of such site specific development plan.

7. During the term of this Agreement, Owners shall have complete discretion as to the time of
commencement, construction, phasing and completion of any and all development of the Property
except for construction of public improvements or infrastructure required to be completed under the
CDP or applicable county regulations. If either county determines, for property within that county,
that certain infrastructure is required prior to, or contemporaneously with, any development in order
to comply with the CDP or other applicable regulations, Owners shall complete such construction in
a manner and at a time as agreed by Owners and the applicable county.

8. Nothing contained herein shall require the Counties to approve any site specific development
plan, including subdivisions or conditional use permits, until Owners, or their transferees, successors
and assigns as an Applicant for land use development, demonstrate compliance with the CDP and
with all applicable provisions of the county codes at the time of submission. Further, nothing
contained herein shall in any event require the Counties o approve any site specific development
plan where natural or manmade hazards exist which render development as proposed dangerous to
the health or safety of the residents of DMR or the public or if such development is prohibited or
restricted by state or federal law.

9. No parcel located within the Property shall be developed in any way until such parcel has
been duly included within the boundaries of the Metro as provided by law.

10.  BEvery five years following the effective date of this Agreement, the Counties and the Owners
shall review this Development Agreement and the CDP and the parties’ experience thereunder. Such
review shall be for the purpose of addressing any issues which have may have arisen in connection
with the operation of this Agreement or the CDP and to consider any amendments thereto which
would address such issues. No party hereto shall be obligated to agree to any such amendments.

11.  In consideration of the Counties' agreement to the CDP, and in order to permit San Juan
County to immediately begin preparations to offset anticipated impacts of the development on
housing in Silverton, Owners shall pay San Juan County a housing assistance fee in lieu of providing
workforce housing in the total amount of $200,000, $100,000 to be paid into an escrow account
(with instructions reflecting the terms herein) upon final approval of the CDP and the balance of
$100,000 paid not more than one year after final approval of the CDP, provided that the
Infrastructure Master Plans, Air Quality Master Plan, and at least one Village Conceptual Plan have
been approved. Should these plans not be approved by this time and should Owners therefore decide
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that the development of the Property should not be pursued, then the initial $100,000 shall be
returned to Owners within 60 days of their written request. Upon making these payments to San
Juan County, Owners shall receive credit for the first, second and tenth workforce housing units
required to be constructed in San Juan County under the DMR Regulations. La Plata County and
San Juan County will not pursue additional fees or payments related to workforce housing issues
(other than fees in lieu of workforce housing units) at subsequent phases of review and approval
beyond those contained in the DMR Regulations, unless mutually agreed to by Owners, La Plata
County and San Juan County.

12. Severability.

a. All of the provisions of the Development Agreement and the Master Plan and the
following sections of the DMR Regulations are nonseverable: 1.0, Purpose and Intent; 4.0,
Permitted Uses and Density by Village; 4.5, Land Use and Density Transfer; 5.4, Public
Improvements/Infrastructure; 5.12, Workforce Housing; 5.14, Air Quality; 5.14.1, Air
Quality Management Plan; and 5.16, School Impact Fees (“Nonseverable Sections™).

b. If an action is brought by an Owner, or their transferees, successors and assigns as an
Applicant for land use development, that results in a Nonseverable Provision being
determined or declared by a court to be illegal, invalid, or unenforceable under present or
future laws effective during the term of the CDP, the parties to CDP shall negotiate in good
faith for an equivalent or substitute provision or other appropriate adjustment to the CDP
(“Substitute Provision™). If the parties cannot reach agreementona Substitute Provision, the
Counties, but not the Owners, shall have the absolute discretion to terminate the CDP.

C. If a provision of the CDP other than a Nonseverable Provision is determined or
declared by a court to be illegal, invalid, or unenforceable under present or future laws
‘effective during the term of the CDP: (i) the parties shall negotiate in good faith for a
Substitute Provision; (ii) if the parties cannot reach agreement on a Substitute Provision, the
illegal, invalid, or unenforceable provision shall be severed from the CDP and the remaining
provisions of the CDP shall remain in full force and effect.

13.  The following general provisions shall govern the relationship between the parties:

A. This Agreement, together with the CDP and the documents referenced or
contemplated therein, constitutes the parties’ entire agreement with regard to the subject matter
hereof, any other understandings, agreements, commitments or obligations being expressly.
superceded by this Agreement. In case of any conflict between this Agreement and any other
agreement or document, the provisions of this Agreement shall prevail.

B. Signatures transmitted by facsimile shall be fully effective the same as originals.
C. Owners shall have the absolute right to transfer or sell all or any part of its interest in
the Property provided, however, that in the event of transfer, Owners’ heirs, personal and legal

representatives, transferees, successors and assigns shall be bound to comply with all terms hereof
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the same as Owners. Owners shall notify the Counties of any change of ownership not less than
thirty days prior to such change of ownership, or in case of death or other unanticipated change, not
. more than thirty days after change of ownership.

D.  This Agreement may be executed in one or more counterparts each of which shall be
deemed an original but all of which when taken together shall constitute a single agreement.

E. All covenants, representations and warranties herein and all other obligations,
responsibilities and terms hereof shall continue to be fully binding and enforceable on the parties
until expressly superceded by written agreement of the parties. No amendment to this Agreement or -
to the CDP shall be effective unless in writing, signed by all parties who are then subject to this
Agreement.

F. In the event of any threatened or actual breach or violation of, or any default under,
this Agreement or the CDP, in addition to all other remedies available, any party hereto shall be
entitled to injunctive relief restraining the breach, violation or default or threatened breach, violation
or defauit, together with such other legal or equitable relief which may otherwise be available,
including specific performance. This Agreement and the CDP shall be governed by and construed in
accordance with Colorado law and exclusive jurisdiction and venue of any litigation involving or
construing this or any other agreement between these parties shall be in the District Court for Sixth
Judicial District of Colorado. The parties hereto hereby irrevocably consent to submuit to the
jurisdiction of said court. The parties hereby irrevocably waive all rights which they may now have,
or in the future may acquire, to trial by jury of any issue relating to this Agreement or to the CDP.

G. If any action is necessary to enforce Owner’s obligations hereunder, or under the
CDP, the Counties, provided that they or either of them is a prevailing party, shall be entitled to
recover all reasonable costs of such action or litigation including but not limited to costs, expert and
other witness, travel, telephone, copying, fax and other expenses of every type and description
whatsoever, including attorneys fees.

H. No failure on the part of any party hereto to exercise, and no delay in exercising, any
right hereunder shall operate as a waiver of such right. The remedies provided herein are cumulative
and not exclusive of any remedies provided by law. No waiver of, or failure to exercise, any right
hereunder shall operate to prevent future enforcement of such right.

L Notices hereunder may be given by certified mail, return receipt requested, or by
. facsimile or electronic mail transmission. Notices shall be effective on receipt, provided however
that confirmation of receipt shall be required in all instances. Notices to the respective parties shall
be given to:

San Juan County:

San Juan County Land Use Administrator
P. 0. Box 466

Silverton, CO 81433
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La Plata County:
La Plata County Director of Planning

1060 East Second Ave.
Durango, CO 81301

Durango Mountain Resort:
Chief Executive Officer
Durango Mountain Resort
#1 Skier Place

Durango, Colorado 81301

Purgatory Metropolitan District:
C/0 Frankie White

570 Turner Drive, Suite B

P. 0. Box 1619

Durango, Colorado 81302

J. This Agreement shall be recorded by Owners in the real property records of each of
the Counties. All rights and obligations hereunder shall run with the land to Owners, their heirs,
personal and legal representatives, transferees, successors and assigns.

IN WITNESS WHEREOF, this Agreement has been executed effective as of the date written

Sy,
above. e l\T A (: .h‘
-'_Q\f"-'"""'"-o&- l"
::w »“%Q‘Jﬁ "/
BOARD OF COUNTY COMMISSIONERS PRy oAl
OF LAPLATA TY, COLORADO © Attest: { f% @%k ol
o T R e 2

By:

Chairperson

BOARD OF COUNTY COMMISSIONERS

OF SAN JUAN COUNTY,%O _ Attest:
~ By: %ﬂdﬁﬂ/ f\// 7 / %

Chairperson County Clerk




PURGATORY METROPOLITAN DISTRICT

b Sy o Ly

DSC/PURGATORY, LLC, a Colorado
Limited Liability Company

ﬁwﬁ@m%

anage

T-H LAND COMPANY, LLP, a Colorado limited
liability partnership

By:  San Saba, L.P., a Colorado limited
Partnershlp, General Partner

Vmcent J. Duncan,|General Partner

WINDOM PEAK, LTD, a Colorado Limited
Partnership

By %ML\/
M Z:K

Henry P. Lujng
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State of: Colorado
County of; La Plata

(-4
Be it remembered that on this 22"0 day of . aﬂlvg , 2002 the
foregoing instrument was acknowledged before me by Nancy §.. Furry who attested that she is
the President of PURGATORY METROPOLITAN DISTRICT, who acknowledged the signing
and execution of this instrument as the duly authorized act and deed of said entity. In testimony
whereof, I have hereunto set my hand and affixed my notarial seal on the day and year aforesaid.

My commission expireson ___7/25 (o2
Bonmee L O2ak. &é'
f"‘% Signature of Notary Public
WOTARY °%
U

0
3§ 00t a;

A BL\Q'..‘-':
\@ﬁ@@“

MY COMMISSION EXPIRES
JULY 25, 1908 2002
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State of ColoRano
County of | p ?jpdn

Be it remembered that on this lﬂ day of G_,pAJZ , 2002 the foregoing
instrument was acknowledged beforeme by _GaRy S. DeRCE, who attested that
heishe is the Manager of DSC/PURGATORY, LLC, a Colorado limited liability company and who
acknowledged the signing and execution of this instrument as the duly authorized act and deed of said
entity. In testimony whereof, I have hereunto set my hand and affixed my notarial seal on the day and

year aforesaid. My commission expires on 7{2% [o2
\,\\\mumm,,, ) -

-u. ﬁo% r-
é.é?’\ mm}{:‘sﬁ

Signature of Notary Public
Pus LxB
4&3' .y w@j

WHEN,
i

State of CO\QS\QQXD

MY COMMISSION
County of ’,D..QV\\[\QJ\_ JUlerzslo:g( f-lﬂ'i“
Be it remembered that on tms‘f)'\'\\ day of &QS\.\.Q , 2002 the foregoing

instument was acknowledged before me by Vincent J. Duncan, who attested that he is the General
Bﬂt&j@i“oﬁ.San Saba, L.P., which is the General Partner of T-H LAND COMPANY, LLP, a Colorado
= hnnreﬂjtabﬂiw partnership, and who acknowledged the signing and execution of this instrument as the

;s- _f dul;c_guthoﬁ(z@ct and deed of said entities. In test1rnony whercof I have herev.nto set m%ng s 1077002

/
+

z /, i@ S
[ - % o . '
2 2~ T SAuE Signature of Notary Public
"’ ' d el e Y
A
’4‘:-., TH o v na

County of Ln Pl

Be it remembered that on this | fa'“" day of 2002 the foregoing
instrument was acknowledged before me by who attested that
heishe is the General Partner of WINDOM PEAK, LTD, a Colorado limited partnership and who
acknowledged the signing and execution of this instrument as the duly authorized act and deed of said
entity. In testimony whereof I have hereunto set my hand and affixed my notarial seal on the day and

year aforesaid. My commi eson 7 f 28 ! oz
- @?ﬁomn}{% ° 0 °
g

A i fN bli
AYRLG A Signature of Notary Public
e S
OF BN

mm\\
MY COMMISSION EXPIRES-
JULY 25, ToRe ;CD -

i
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State of CD’\ONQXG
County of "D AV eV

Be it remembered that on this 5+h =T dayof G_OY‘ QO , 2002, the foregoing
instrument was acknowledged before me by Henry P. Lustig ‘who acknowledged the signing and
execution of this instrument as his free and voluntary act and deed. In testimony whereof, I have
hereunto set my hand and affixed my notarial seal on the day and year aforesaid. My commission

expireson My Commission Expires 10/7/02

Vo .
o 4 S )
- ~ = ‘l{% i;&,‘_‘h - Q}D_kh . \D\QQQ 3
.

------ Signature of Notary Public

0
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EXHIBIT A
PROPERTY

TRACTI: Owner: T-H Land Company, LLP

Tracts A, B, C and D of PURGATORY RESORT SUBDIVISION EXEMPTION,
PROJECT NO. 2000-041 according to the plat thereof filed for record May 1, 2000 as
Reception No. 785618.

TOWNSHIP 39 NORTH, RANGE 9 WEST, N.M.P.M., SAN JUAN COUNTY,
COLORADO

Section 13: SW1/4ANW1/4ANW1/4NE1/4, SW1/4ANW1/4NE1/4,
SW1/4SE1/4NW1/4NE1/4, SW1/4NE1/4, W1/2W1/2SE1/4NE1/4, W1/2W1/2E1/28E1/4,
W1/28E1/4

TOWNSHIP 39 NORTH, RANGE 9 WEST, N.M.P.M., LA PLATA COUNTY,
COLORADO |

Section 24: E1/2SE1/4NW1/4, E1/2E1/2NE1/4ANW1/4, W1/2NE1/4, W1/2NE1/4NE1/4,
NW1/4SE1/4NE1/4, N1/2SW1/4SE1/4NE1/4, N1/2SW1/4SW1/4SE1/4NE1/4,
SE1/4SW1/4SE1/4NE1/4

TRACTII: Owner: DSC/Purgatory, LLC

Lots 2, 3, 4 and 5 of PURGATORY RESORT SUBDIVISION EXEMPTION, PROJECT
NO. 2000-041 according to the plat thereof filed for record May 1, 2000 as Reception No.
785618. _

TRACT III: Owner: Windom Peak, LTD

The SARAH G. LODE MINING CLAIM, Survey No. 20762 in the Needle Mountain
Mining District of La Plata County, Colorado.

LESS AND EXCEPT the Northeasterly 300.39 feet of said Sarah G. Lode Mining Claim
Survey No. 20762 adjoining the Northeasterly boundary line of said claim.

ALSO LESS AND EXCEPT tract in the Southwesterly corner of said Sarah G. Lode
Mining Claim, Survey No. 20762, said tract more particularly described in Deed from
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Charles C. Goulding to Leonard C. Ottaway and Mary E. Ottaway dated June 19, 1964
and recorded June 19, 1964 in Book 463 at Page 163.

ALSO LESS AND EXCEPT tract described in Deed to the State Department of Highways,
Division of Highways, State of Colorado recorded April 30, 1991 as Reception 609544.

TRACT IV: Owner: Henry P. Lustig

‘The Northeasterly 300.39 feet of the Sarah G. Lode Mining Claim, Survey No. 20762 in the
Needle Mountain Mining District of La Plata County, Colorado, adjoining the
Northeasterly line of said Claim.

TOGETHER WITH a non-exclusive right of way for an access road across the Northwest
Corner of the S1/2 of said claim.

LESS AND EXCEPT that portion of said Sarah G. Lode Mining Claim being more
particularly described as follows, to-wit:

A tract of land situated in the S1/2 of Section 24 and the N1/2 of Section 25, Township 39
North, Range 9 West, N.ML.P.M., La Plata County, Colorado, described as follovs:

BEGINNING at a point from which the S1/4 Corner of said Section 24 bears North 29° 54
East, a distance of 31,72 feet;
Thence North 70° 00" West, a distance of 444.73 feet;

North 44° 38' East, a distance of 125.32 feet;

North 75° 08' East, a distance of 146.94 feet;

South 20° 00' West, a distance of 117.28 feet;

South 70° 00' East, a distance of 272.25 feet;

South 20° 00' West, a distance of 80.00 feet to the point of beginning.

ALSO LESS AND EXCEPT

A tract of parcel of land No. 55 of the State Department of Highways, Division of
Highways, State of Colorado, Project No. FC(CX) 550-2(16) in Lot 2 of Section 24,
Township 39 North, Range 9 West, N.M.P.M., in La Plata County, Colorado, said tract or
parcel being more particularly described as follows:

BEGINNING at a point from which the South 1/4 Corner of said Section 24 (a 1" diameter

Iron Pipe referenced by a B.L.M. Brass Cap) bears South 74° 05' 37" East, a distance of

475.43 feet;

Thence North 70° 01' 29" West, a distance of 26.29 feet to the Easterly Right of Way of
S.H. 550 as established by Federal Aid Project F 019-2(1);
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North 17° 00' 54" East, along said Right of Way, a distance of 293.21 feet to
C.D.O.H. PNT-561;

South 9° 08' 43" West, a distance of 171.13 feet to C.D.O.H. PNT-560;

the point of beginning.
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EXHIBIT B

MASTER & CONCEPTUAL PLAN

See Master and Conceptual Plan Ma
23, 2002 under Reception No.

Zrecorded in La Plata County, Colorade on August

- 14-



1.0
11
2.0
2.1
22
23
24
25

2.6

27
28
2.9

2.10
211
2.12

2.13
214
3.0
4.0
4.1

42
43
4.4
45
4.6
4.7
4.8
49
4.10
4.10.1
4.10.2
4.10.3
4.10.4
4.10.5
4.10.6
4.11

Exhibit C to Development Agreement

Durango Mountain Resort
Land Use Regulations
Table of Contents
Purpose and Intent
Governing Documents

Development Review Procedures

Adoption of Governing Documents

Master Infrastructure Plans

Village Conceptual Plans

Subdivisions

Conditional Use Permits and/or Townhome/Condominium
Plats _

Temporary Uses, Accessory Uses, Permitted Uses, Resort
Special Events and Administrative Uses

Density Transfers

Table: Recommending Body and Approval Authority
Boundary Line Adjustments, Lot Consolidations and
Vacations I ‘ '
Subdivision Procedures _

Conditional Use Permit Procedures

Appeals, Variances-and Special Exceptions
Amendments to Governing Documents

Fees

Goals & Objectives

Permitted Uses and Density By Village

Table: Project Wide and Village Maximum Conceptual
Densities

Temporary Uses

Resort Special Events

Building Permits

Land Use and Density Transfer

Accessory Structures and Uses

Caretaker Units

Redevelopment of Existing Properties Owned By DMR
Site Design Standards

Village Standards

Boyce Lake Village

Grayrock Village

Tacoma Village

Woodlands Village

Base Camp Village

Purgatory Village

Supplemental Conditional Use Standards

1

Page 4
Page 4
Page 5
Page5
Page 5
Page 6
Page 6
Page 7

Page 7

Page 7
Page 8

Page 9
Page 9
Page 9
Page 9
Page 10
Page 10
Page 14
Page 15

Page 16
Page 16
Page 17
Page 17
Page 17
Page 18
Page 18
Page 19
Page 20
Page 20
Page 22
Page 23
Page 25
Page 27
Page 29
Page 30
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Exhibit C to Development Agreement
Durango Mountain Resort
Land Use Regulations

Recreational Vehicle Facility Standards
Maintenance, Service and Utility Facility Standards
Community Park Standards

Purgatory Metropolitan District

Engineering & Infrastructure

Overall Objectives — Roads and Circulation
Road Standards

Street/Road Master Infrastructure Plan

Typical Road Cross-sections
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1.0  Purpose and Intent

The following regulations shall constitute and be designated as the “Durange Mountain
Resort Land Use Regulations”, and may be cited as the “DMR Regulations”. These DMR
Regulations shall apply to the Property and Master Plan (all as defined in the Development
Agreement to which this Exhibit C is attached) covering future development of Durango
Mountain Resort. These DMR Regulations are adopted for the purpose of protecting the
health, safety and general welfare of the citizens of La Plata County and San Juan County,
Colorado (collectively, the “Counties”). These DMR Regulations establish: (i) the permitted
land uses within the Property; (ii) Maximum Conceptual Densities within the Property; (iii)
a general development plan and uniform standards for land use development upon the
Property; and (iv) development procedures, standards and conditions that must be adhered to
by the Owners (as defined in the Development Agreement) and by all owners of property
within the Master Plan boundaries, and their heirs, personal and legal representatives,
successors and assigns, including insurers and secured lenders. These regulations further
specify improvements which must be made and conditions which nmust be fulfilled in
conjunction with the development of the Property.

The Governing Documents (as defined in Section 1.1) are not Site Specific Development
Plans as that term is defined in C.R.S. § 24-68-102(4)(a) or defined herein. Notwithstanding
the foregoing, provided that an Applicant for Development can dernonstrate to the Counties’
satisfaction that all of the prerequisites to Site Specific Development set forth in the
Governing Documents and any applicable provisions of the Codes at the time of submission
or approval of such Site Specific Development Plan, such Applicant shall at the time of
approval of such Site Specific Development Plan have a vested right to land use development
in the manner and with the uses described in the approved Site Specific Development Plan
and in these Governing Documents, provided however, that the Property shail not as a whole
be developed to more than the Maximum Conceptual Densities specified in the DMR
Regulations. Pursuant to C.R.S. § 24-68-104(1), a Site Specific Development Plan which
has been vested under the terms of the statute, the Governing Documents and the Codes,
shall remain vested for a period of three years from the time of approval of such Site Specific

Development Plan.

1.1 Govéming Documents

The DMR Regulations, the Development Agreement and the Master Plan shall be
collectively referred to as the “Governing Documents”. The Governing Documents, the La
Plata County Code (“LPC Code™), and the San Juan County Code (*SJC Code™) shall be
applicable to the Property (collectively, both codes may be referred to as the “Codes”).
‘Where the DMR Regulations do not expressly address a specific development procedure,
standard or requirement, the applicable provisions of the Codes as then in effect shall apply.

4
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Where the DMR Regulations expressly address a specific development procedure, standard
or requirement, the provisions of the DMR Regulations shall supercede the provisions of the
Codes, and the provisions of the DMR Regulations shall apply.

2.0  Development Review Procedures

General development review within Durango Mountain Resort shall conform to the
procedures set forth in this section. Development shall be initiated by submittal of a
complete Development application to the appropriate County Planning Department.
Development applications shall receive a recommendation from the recommending body and

approval or denial by the approval authority as outlined in Table 2.8.

21  Adoption of Governing Documents

'Adoption of the Governing Documents shall be a condition precedent to any development of
the Property.

2.2 Master Infrastructure Plans

- Master Infrastructure Plans shall control all development within: the Property. Master
. Infrastructure Plans shall be submitted for review and approval and/or amendment by both
* Boards of County Commissioners and the Purgatory Metropolitan District (“Metro District”)
prior to or concurrent with the initial subdivision or site plan review for any development
project. Each Master Infrastructure Plan shall meet the relevant requirements as set forth
within the following Sections:; Street/Road Master Plan — Section 5.2.1; Water Master
Infrastructure Plan — Section 5.5.1; Wastewater Master Infrastructure Plan — Section 5.6.1;
Drainage, Stormwater, and Erosion Control Master Infrastructure Plan — Section 5.7.1;
Snow Removal and Storage Master Infrastructure Plan— Section 5.9.1; AlrQuahty Section
5.14 and 5.14.1; Recreation Master Infrastructure Plan —5.21.1.

Once approved, a Master Infrastructure Plan shall be the resort-wide conceptual
infrastructure plan providing detailed information on, and required for, each of the foregoing
categories. Master Infrastructure Plans shall be amended as needed in conjunction with
any density transfers or other proposed land use development. No amendment to any
Master Infrastructure Plan shall be effective until approved by the appropriate County(s).
Minor amendments, as defined by the Director, to a Master Infrastructure Plan may receive
administrative approval by the Director, provided that the minor amendment is subsequently
referenced and approved by the appropriate Board through consideration of 2 land use

development.
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2.3  Village Conceptual Plans

The Village Conceptual Plan for any Village shall control all development within that
Village. Village Conceptual Plans shall be submitted for review and approval and/or
amendment prior to or concurrent with the initial subdivision or site plan review of any

" project within a Village. Once approved, a Village Conceptual Plan is the approved

Conceptual Plan for each village and shall be updated or amended as appropriate to
accommodate each individual development, subdivision plat or site plan within that Village.
Village Conceptual Plans shall show a legally described boundary of each Village, land uses,
densities, lots, common open space, parking, proposed landscaping and landscape buffers,
court yards, proposed amenities, number of units per lot, use of building, snow storage, trails,
ski access, lighting, wetlands, geologic factors which would have a significant impact to the
area, conceptual phasing, and such other features as determined by the Director of Planning;
buildings indicating height and general architectural character of buildings within a Village;
existing and proposed streets, utilities, commercial curb cuts, common driveways, drainage
easements and other easements; and the relationship of the development to adjacent areas
that it may affect. The solar studies shall at a2 minimum show a shadow diagram for
December 21 between the hours of 10-2. Approved Village Conceptual Plans shall include
the language referenced in Section 4.0 regarding Maximum Conceptual Densities. Village
Conceptual Plans shall be amended as needed in conjunction with any density transfers or
other proposed land use development. No amendment to any Village Conceptual Plans
shall be effective until approved by the appropriate County(s).

24 Subdivisions

Site specific subdivisions shall be approved through Preliminary Plat and Final Plat
processes as provided for in Section 2.10 only after approval of all Master Infrastructure
Plans and the appropriate Village Conceptual Plan. No subdivision shall receive final plat
approval until the applicant thereof shall have: (i) submitted a subdivision application that
meets the submittal requirements of the appropriate County(s); (ii) demonstrated compliance
with all relevant provisions of all applicable County regulations and the relevant provisions
of the Governing Documents; (iii) agreed to execute a development improvement agreement
with the applicable County obligating the applicant to build all public improvements that are
included on the plat or have been required as a condition of plat approval; and (iv) provided
satisfactory assurances, in such form and amount as may be required by the applicable
County, with regard to all proposed public improvements. Such assurances shall be in a
form approved by the appropriate County(s) and may take the form of performance bonds,
escrow agreements, or the pledge of assets including the deposit of funds, provided, however
that such assurances will in any event be sufficient to complete all proposed public
improvements without cost to the County or any applicable local governmental entity in the
event of default by the applicant of the subdivision. All subdivision plans shall be processed
in accordance with Section 2.10 and further shall address the arrangement, type, size and
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location of infrastructure in relation to existing and proposed development; and the future
extension of infrastructure necessary for the development of the remainder of the Village and
adjoining Villages within the Property. Solar studies shall be updated if any changes are
proposed from the Village Conceptual Plan Solar Studies. Subdivisions may cross the
County line provided that individual lots do not cross the County line.

25 Conditional Use Permits and/or Townhome/Condominium Plats

Conditional Use Permits and/or Townhome/Condominium Plats for commercial or multi-
family uses shall be approved prior to the issuance of building permits or any site
disturbance. No Conditional Use Permits and/or Townhome/Condominium Plats for
commercial or multi-family uses shall receive final approval until the applicant thereof shall
have: (i) submitted an application that meets the submittal requirements of the applicable
County(s); (ii) demonstrated compliance with all relevant provisions of all applicable County
regulations and the relevant provisions of the Governing Documents; (iii) agreed to execute a
development improvement agreement with the applicable County obligating the applicant to
build all public improvements that are included on the plat or have been required as a
“condition of plat approval; and (iv) provided satisfactory assurances, in such form and
amount as may be required by the applicable County, with regard to all proposed public
improvements. Such assurances may take the form of performance or property bonds,
. escrow agreements, or the pledge of assets including the deposit of funds, provided, however
" that such assurances will in any event be sufficient to complete all proposed public
improvements without cost to the County or any applicable local governmental entity in the

event of default by the applicant of the subdivision.

2.6 Temporary Uses, Accessory Usés, Permitted Uses, Resort Spécial-E#ents and
Administrative Uses )

Temporary Uses, Accessory Uses, Permitted Uses, Resort Special Events, and other
administrative approvals shall be initiated by submittal of an application that meets the
submittal requirements of the applicable County(s) and must receive administrative review

and approval prior to initiation of any such use.

2.7  Density Transfers

Density transfers shall be initiated by submittal of an application that meets the submittal
requirements of the applicable County(s) and shall be processed prior to or concurrent with
development of the affected real property pursuant to the Table in Section 4.1 and pursuant

to the criteria set forth in Section 4.5.
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2.8 Table: Recommending Body and Approval Adthority

The Recommending Body and Approval Authority for land use development of the Property
shall be as hereafter described in the following table: _

Land Use ~ Recommending Body Approval Authority
Development Agreement, Public hearing(s) before Joint Separate Public hearing(s)
LURs, and Master Plan initial County Planning Commissions before La Plata County Board
approval and subsequent . and San Juan County Board
amendments. (both approvals required)
Master Infrastructure Plans/ Public hearing(s) before Joint Public hearing(s) before La
Conceptual Village Planning Commission or La Plata County Board and
Development Plans Plata County Planning San Juan County Board

Commission for Village Plans (both approvals required for
entirely within I PC. Master Plans including Metro
s ' "{" District) or La Plata only for
village plans entirely within
Subdivisions Public hearing(s) before Public hearing(s) before
appropriate County Planning La Plata County Board and/or
Commission San Juan County Board
' (both approvals required if
subdivision crosses County line
- individual Board if wholly
within one County)
Conditional Use Permit Public hearing(s) before Public hearing(s) before
Joint Planning Commission if La Plata County Board and/or
project crosses County lines — San Juan County Board
Otherwise appropriate (both approvals required if
individual Planning Commission | project crosses County line -
individual Board if wholly
within one County)
Temporary Uses, Accessory No Planning Commission(s) Appropriate County Staff
Uses, Special Events, Permitted | review required
Uses with Site Plan Approval
Condominium/Townhome Plats | Appropriate County Staff. No Congent agenda item before La
Planning Commission(s) review | Plata County Board or
required San Juan County Board
(both approvals required if

project crosses County line -
individual Board if wholly
within one County)
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Appropriate County Staff. No Public hearing before La Plata
Planning Commission(s) review | County Board and/or San Juan
required County Board (Both approvals
required if transfer involves
property in both Counties)

Density Transfers

2.9 Boundary Line Adjustments, Lot Consolidations and Vacations

Boundary line adjustments, lot consolidations and vacations shall follow the procedures of
the appropriate County Code. If any project crosses the County line, approval by both

Boards shall be required.
2.10 Subdivision Procedures

. Subdivision of the Property shail be processed in conformance with the La Plata Code, for
property within La Plata County, and the San Juan Code, for property within San Juan
" County, as such Codes are in effect at the time of subdivision.

2.11 Conditional Use Permit Procedures

Conditional use permits shall be processed in conformance with the La Plata Code, for
property within La Plata County, and the San Juan Code, for property within San Juan
County, as such Codes are in effect at the time of conditional use application. Until such
time that the La Plata Code contains a conditional use process, conditional use permits in La
Plata County shall be processed in conformance with the applicable provisions (as
determined by the Planning Director) of the Class II procedure. '

2.12 Appeals, Variances and Special Exceptions

Appeals, variances, and special exceptions regarding the planning and development of the
Property shall be directly to the Board of County Commissioners of the appropriate
County(s) (Boards of Adjustment shall not be involved).

2.13 Amendments to Governing Documents

Either County and/or Owner/Applicant may, at any time, request amendments in writing to
the Development Agreement, DMR Regulations, and Master Plan. At a minimum, the
Development Agreement, DMR Regulations and Master Plan shall be reviewed by
Owner/Applicant and the Counties’ planning staffs every five years after the effective date of
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the Development Agreement. If, at any time, any party desires to amend the Development
Agreement, DMR Regulations, and/or Master Plan, the recommended amendment(s) shail be
submitted to the Joint Planning Commissions of both Counties for a recommendation to the
Boards of County Commissioners, which shall be followed by review by both Counties’
Boards. All approved amendments must be executed by Owner and both Counties’ Boards
prior to such amendments being binding upon Owner/Applicant and the Counties, followed

by recordation in the real property records of each County.

2.14 Fees
Applications for land use development shall be accompanied by the following fees:

I. An application for land use development fee, the amount to be determined by

resolution of the Board of County Commissioners, to be paid at the time of

application.

Those fees required by the County building departments, the Uniform Building |

Codes and related codes as may be adopted by the Counties from time to time.

3. Those fees by deposit that may be required for payment of costs connected with the
advertisement of public hearings.

4. Those fees that may be charged by other agencies for matters relating to the issuance
of land use developments.

5. Such fees necessary to offset additional costs directly related to County review of a

' land use development proposal as determined by the Board of County

Commissioners.

6. All fees and costs incurred by the County for expert assistance in evaluating any

proposed land use development as provided the Governing Documents or the County
Codes.

3.0 Goals & Objectives '

These Goals and Objectives promote the community desired planning policies for
Development of the project and are in conformance with and intended to implement the
North (La Plata) County Plan. All Development shall be reviewed for conformance with

these goals and objectives.
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Goal One:

To preserve scenic view corridors.

Objectives:

A. To consider the visual impacts of development from all perspectives and promote and
maintain the preservation of important view corridors.

B. Encourage clustered development and avoid development in open meadows, ridge
tops, or other areas where it will interrupt the natural tree line or obscure major
topographical features.

C.  Provide setbacks from public roadways so as to maintain visual and physical
separation between development and public roads.

D.  Require utilities to be located underground or, if not feasible, to be virtually
unobtrusive and not on ridge lines. ' '

Goal Two:

To preserve the natural environment while promoting a responsible, high quality
community development plan.

Objectives:

A,

B.

To promote mixed-use development in Villages, which optimize open space and
provide for efficient use of the land area and urban services. .

To protect the existing natural features within development areas.

To preserve existing landscape features, trees, and other vegetation where possible
and replace vegetation when necessary to provide buffers and screening for

development.

To ensure all development complies with the architectural gui-deliﬁes established
under the Governing Documents and under the master protective covenants adopted

by the Durango Mountain Resort Master Association.

To create harmonious architecture, landscaping and other design elements.

11
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F. To manage development activity within the constraints of existing natural land
features and other natural elements.

G. To protect against adverse impacts on the wildlife in the area and protect important
wildlife habitat within the boundaries of the Property.

H. To educate residents and guests about the important environmental features, values
and functions within the Property and the surrounding environment.

Goal Three:

To create a resort community with a variety of housing options, a full range of
. commercial services, community facilities that will meet resident needs, and a wide
variety of year-round recreation activities for all owners and guests within the

Property.
Objectives:

A To provide housing options within the Property ranging from hotels and multi-family
dwelling units to single-family dwelling units to meet the needs and desires of a wide

variety of resort guests, purchasers, and owners.

To create a commercial center that will provide the services, facilities and

B.
opportunities to establish a viable, energetic and attractive experience for visitors and
guests.

C. To create a community park and a variety of year-round recreation activities to
entertain resort owners and guests of all ages.

D. To provide and preserve open space areas that enhance the environmental, aesthetic
and recreational characteristics of the Property.

Goal Four:

To address the housing needs of employees who work within the boundaries of the
Property.
Objectives:

To promote the incorporation of housing units within the Property that will be for the

A,
use of employees of businesses within the project boundary.
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B. To provide a diversity of employee housing types ranging from single-family
residences and caretaker units to a variety of multi-family dwelling units.

C. To provide employee housing through a coordination of the planning, financing,
construction and management of the employee housing units.

D. To promote a diversity of housing in terms of type and price,

Goal Five:

To maintain and promote the long-term stability and economic foundation of tourism
and business in North La Plata County and southernmost San Juan County.

Objectives:

A To develop a healthy and diversified economy and employment base within the
To develop a mutually beneficial relationship between North La Plata County

B.
residents, South San Juan County residents, and the resort.
To encourage integration between commercial centers and the North La Pléta County
community for a sustainable harmony and quality of life for North La Plata County’
and Southern San Juan County residents. _

Goal Six:

To provide a safe, efficient and comfortable transportation system within and to the
Property that will enhance the experience of resort visitors and guests.

Objectives:

A. To enhance the visitor arrival experience and traffic flow by providing informational
signs to arriving guests to assist them in finding their destination or a parking area.

B. - To provide parking to meet the demand generated by guests and employees at
locations that are convenient and have efficient and safe accessibility to the interior
neighborhoods of the Property. '

C. To provide an attractive alternative means of transportation for residents, guests and

employees so that a reliance on the personal automobile may be diminished.
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To provide convenient, quality and continuous pedestrian access within the Property
as well as development of, and accessibility to, trail systems both thhm and adjacent

to the Property.
4.0  Permitted Uses and Density By Village

The Maximum Conceptual Densities shall be no more than 1649 residential units and
410,000 gross square feet of commercial space which may be permitted within the Property
boundaries. The Maximum Conceptual Densities for each Village are based upon the highest
densities obtainable from the development of the Property without consideration of, or site
specific application of, the criteria contained within the Governing Documents and/or the
County codes and, thus, the Maximum Conceptual Densities may not be achieved in each
Village or project-wide. The following provision shall be included on approved Village
Conceptual Plans: “This Village Conceptual Plan establishes Maximum Conceptual
Densities that may or may not be achieved after application of the criteria and provisions
contained within the Goveming Documents and/or the County Codes.”

Table 4.1 identifies the land uses permitted within each Village and the maximum number of
residential units and/or commercial square footages permitted within each Village. The finat
number of units permitted in each Village shall be: (1) determined based on the practicably
developable acreage in that Village and (2) subject to detailed design as reflected on Final
Plats and approved land use development permits, not to exceed the total units per Village
below, subject to adjustment pursuant to Section 4.5 regarding Density Transfers.
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Table 4.1 - Project Wide and Village Maximum Conceptual Densities

Village Land Uses Residential | Commercial GSF
_ Units
Purgatory Village Single Family dwellings 19 DU
Townhomes 248 DU
Resort Condominiums/Hotel 342 DU
Commercial
Lodge
Cabins
Recreational Vehicle Parking
Maintenance, Service, Utility
Purgatory Village
Maximum
Conceptual Density 609 DU 170,000 GSF
Base Camp Village | Resort Condominiums/Hotel 298 DU |
Townhomes
Commercial
Lodge
Cabins 18 DU
Maintenance/Service/Utility :
Base Camp Village
Maximum
Conceptual Density 316 DU 180,000 GSF
Tacoma Village Single family dwellings 122 DU
Townhomes 210 DU
Commercial
Maintenance/Service/Utility
Tacoma Village
Maximum o
Conceptual Density 332 DU 60,000 GSF
Woodlands Village | Single family dwellings 127 DU
Woodlands Village
Maximum
Conceptual Density 0 GSF
Grayrock Village Single family dwellings 45 DU ‘
Townhomes 83 DU
Grayrock Village
Maximum
Conceptual Density 128DU 0 GSF
Boyce Lake Bstates | Single family dwellings 137 DU
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